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Moſt Excellent MATE 98. | 


'The Humble Petition of Molinenx Diſney Eſq; Son and 
Heir in the direct Line to Sir Fohn Fluſſey, Lord Huſſey. 


Hunbly {hewcth, 

xaos Hit Sir John Huſley, Tour Petitioner's Anceſtor, 
whoſe Heir + 15, oe feiſed to hint _ hs Heirs, 
as of Fee and Right, of the Degree and Dion 
rok Hufley, = A. called by Writ | ant 
to Sit in Parliament, in the 21th Tear of Ki 
NY ry Henry the Eighth; as alſo, by one vther Wigg- 
Summong of the ſame King, by the name of John Lord 
accordingly by Virtue of the ſame Writ {ate in the ſame Parltament » 
who had 1ſſue as Son and Heir apparent, Sir Willi t3Sn7 


. That the-jaid Lord Hulley: war mm1the '239th car\ of | the ſams - 


King's Reign Attainted and Executed for Figh-Treaſon, bis Blood 
Carupted” ant þis Honous here ol 1s.. EEL 

That in the Third .year of King Sar the Sixth, the ſaid 
Sir William Huſſey, upon hs Petition, was by Att of Parlkawient 


reſtored in Blood,” as Hein to the: Degree of his Father, and- ſharely ; 
after died,' leaving Tiſſue " two Daughters , Newe axd Anne ; 


which Anne 1s dead without Iſſue > Neale Huſley, 

and Coheir to the ſaid Sir Wyliam, was Murid © Rickay 
of Norton Diſney Eſquire, from whom by ſeveral meſue Difcents 
wed i the dire? 


Tour Petitioner 1s as Son and right Heir deſee: 
Line , (that a5 to ſay) Son aud Heir to Wilam 


and Heir to Richard Diſney, and the ſaid Neale Dazgbrer and 
Heir to Sir William Huſfley, Son and Heir to the' aid John 
Lord Huſſey, © 1 OT ap  f, Coat 


May it therefore pleaſe your Maſt Excellent Majahy gs: 


ouſly to. give Command for your Petitioners  Sungnans 

preſent Parliament , there to Sit and Emoy the Place and 
 Preheminence to the ſaid Dignity to him deſcended , | auld of 
Right Lelongjng. CTY Fang Þ. 5s. 


And your Petitioner ſhall' dayly pray; fk Your 
_ . Mafeſlies long and proſperous Reign owner us. 
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Moſt Excellent MWTE ST.” / 


"The Humble Petition of Molineax Diſney Elq; Son and 
Wants in the direct Line to Sir Fohn Fluſſey, T.ord e Helſy 


Hanbly {hewcth, 
| Bey Fat Sir John Huſley, Tour Petitioner's Anceſtor, 
s whoſe Heir he'is, was ſeiſed to him and his Heirs, 
as of Fee and Right, of the Degree and Dignity of 
Lord H ufley, and was called by Writ of Summons 
to Sit in Fits in , 21th ww Min 


King's Rei Sr A wr 4 d Exel for 17% 
{ Corrip ted,. ant! bis Honous there pigs 

| Tiat in the Third .year of rs FY "OY ht fl 
Sir William Huſſey, «pon hw FAY, Mok Was ty AX of Parka 

reftored in Blood, as Hein to the: Degree of his Father,. pb ſhartly 


after ied, ' leaving Tiſue only two Naug! 6s j WO Anne; 
x4 Anne 1s ood nitheat Hue: : Neale Huſſe 


and Coheir to the ſaid Sir Wyliam, was Marrie! to 


of Norton Diſney Eſquire, from whom þ ſeveral 
Tour Petitioner 1s as Son and right. He deſetm my 


Line , (that v to ſay) Sox and Heir to Willam 


| he Lok 


-Hfeir to Sir Henry Diſney , Son and Heir to Dante! Boys 8 Sor . Is 
and Heir to Richard Diſney, and the faid Neale = and 4 
Heir to Sir William Hufley, Son and Fleir to the' ſaid faid { Joha | | 1A % 


Lord Huſley, 


"RAE 
5x:22Þy 
*e I R 


May it therefore ple our Moſt Exceſjent Majahy » 

. | £4 f0 g7ve wetig yOur Petitioners ; SWumavs ” Pe 

| preſent Parliament , there to Sit and Enjoy Ve Pl Place and 
Preheminence to the ſaid Dignity to bins NY ; nll Li 
"Right Lelonging. 


And your Petitioner ſhall wy Rey, j Tout | n 3 
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THE 


CASE 


Molineux Diſney :=« 


PRESENTED 


To His Sacred MajtEstyr, and the 
Lords in PaxLiavment Aflembled. 


MARCH 2:1. 1680. 


IR Fohn Huſſey had the Mannors of Blanckyey , Scapericke, Methe- 
| ringham, with many others, grantcd to him and his Heirs for ever, 

8. 303-305. AN. by King Henry the Eighth , in the Twentieth of his Reign, to 

y'2 4; rrkges o - hold the ſame per Servitiam Baronie 3 was Summoned by Writ.and 

Part Hen, 8. Sate in the Lords-Houſe the Firſt of Decembcr, in the One and Twenticth 

13-398, Yearofthe ſame King, 

B in ofic-Reg. "Sir Filiam Huſſey Knight, was Son and Heir to the faid Fohn Lord 


Herbert, Hen. 


armor. Huſſey, by his firſt Wife. 


The faid Foba Lord Hwſſey was Attainted and Executed tor High- 
Treaſon, in the 29th . of Henry the Eighth 3 and his Attainder amongſt 
others Confirmed by Ad of Parliament, in the three and thirtieth Year of 
that King. 2 
Tnquiſ. p.mor. Sir Jim Heſſe was in the Third year of Edward: the Sixth reſtored 
2d pars 3-& 4+ in Parliament in Rlood, as Heir to hic ſaid Father Fobhn LordaHuſſey , and 
Reg. & Regin. Died ſecundo & tertio Philip. & Marie, leaving only two Daughters , Neale 
Ph.& canta 1-3 tne. | 
26:8 wi Neal . Marricd to Rich. Diſney , from whom the Petitiones Mollinewx is 
deſcended in the right Linc. 
Arne Married Francis Collumbel, and Died without Iſſue. 
Sir Fobn Huſſey Lord Huſſey had Iſſue Sir William Heſſey Knight. 
Inquiſitio ſu- - Neale Haſſey Married Richard- Diſney , had Iue Dane! Diſney, Six Hen- 
pra & 20 ElIZ. yy, William, and Molineux Diſney. | 


park rg ET Whether Sir 1/Villiam Huſſey by the AQ of Reſtitution before-men- 
ERR 21, tioned, was reſtored ta the Honour of his Fathex the Lord Huſſty, is the 
fhrft Queſtion. 


2. Whether ſuppoſing him Reſtored , the Complainant or Petitioner 
 Molineus Diſney have Right unto , and ought to poſſeſs the ſawe, being 
: —— "i from the eldeſt (and the only (urviving) Heir to Sir 1/:1lian: 
Huſſey. IP 

+aM frkt place, becauſe the Right of Sir Wi1l;iam Huſſey does wholly 
depend upon the ſtrength and validity of the A&t of Reſtitution, I ſhall 

propoſe it to your Confideration, in the following Method : 

I. By giving you the Words of the Preamble or Argumcnt ,” and thcis 


Intendiment. 
-'2, Of the Petition or body of the Ac, and its Import and Significa- 
t10N. 


- 3+ The Sence and Defigne of both jogether. - 


In 


Lake 


[35 


N moſt Humble and lamentable wiſe Sheweth nnts your Highneſy your ThePreamble. 
Faithſnl and mojt Obedient Subject Will. Huſſey Knight , Son of Sir John ' 
Lord Aufſcy ; That whereas the ſid John Lord Huſſey , in the time of you# 
moſt Noble and Gracious Father , of mojt famous Memory , King Heniy the 
Eighth, was juſtly Attainted of High-Treaſon, at and by conrſe of the Common 
Law of this Realm > aud by reaſ5n thereof your ſaid Subjet tandeth and is 4 
perſon in h1s Blood and, Lincage Corrupted , Whereby he 7s not only Depri- 
ved of all manner of Degree, State, Name and Fame, and of all other In- 
heritance, which ſhould or might have come unto him from his ſuid Father, if 
the ſame bis ſuid Father ha4 not been Attaintcd : IVhereby. your ſaid Subjett 
reſt&b now owt of all Name and Reputation, to his great diſcomfort and 
daily Sorrow. And foraſmuch as yoer ſaid Subjett is and always hath been 
to Tour Highneſs , and other Tour Grace's Progenitors , a true and faithful 
Servant , It may, Cc. 
The Preamble of a Statute is a hey to open the minde of the Makers, My L. Cook. 
and to [hw the Miſchicts they intend to remedy that make them, 4. nſt. 75. 
The Miſchicfs tov be provided againſt in this Act arc cxprefſed , 1. Sacp-Epit 95 
In their Cauſes. 2. In their Eftccts, 
I, It mcntions the Attainder of his Father John Lord Huſſey , as the 
primary or cfthcicnt Cauſc z tor thereby Sir J/i11;am became Corruptcd in 
his Blood and Lincagc. | 
2, The Corruption of his Blood was the Formal Caulc, whereby he was 
deprived or made unable to Inherit. 
3+ The leſs of his Inheritance, which was twofold 3 1. Ot Degree, 
State, Name and Fame. And 2. other Inheritance that might have 
come to him from his Fathcr, was the Final Cauſe of theſe fad Effects he 
complained and lamented, wiz. The lofs of Name and Reputation. | 
Attaindcr is onely the Judgement of the Law upon any perſon being Cook. 1.Infe 
Convidtcd of Fclony or Treaſons 3 but where Statutes provide againſt Cor- 39": Þ: 
ruption of the blood, they onely aftc& the perfon that ſuffers by them du- 
ring lifc, but forfeit not the Honours or other Inheritance from the heir, as 
the 5. Eliz.1. 18. Eliz.5. 1. Eliz. 11. of Treaſon. x. mor. 12.5. Eliz. 14: 
31. Eliz. 4. of Felony, becauſe the ſaid Statutes provide the blood ſhall not Stamt.pl.Cor. 
bc Corrupted. A Corruption of Blood and Lineage ( quod notat generis an- J Ow 
ziquitatem ) is [tiled a particular and diſtin& penalty infliged by the Law; 3 inftir. 
whereby the offenders Children cannot be Heir to him that is attainted, nor 
to any other Anccliors > and if he were a Gentleman or Nobleman before, 
not onely he, but alfo all his Children,having reſpe& to the Nobility which 
they had by their Births. It defeats the diſcents of all Inheritance , makes 
the Family degenerous to all Succetlion 3 and is called Corrzption of blood,bc- 
cauſe the right of Inheritance which is by the degrees of the Contamination Treſur.ofMod, 
of blood directed, is by that means determined or ended ; and in hatred of timcs.455- 
the Crime, it iFcallcd Corruption, with the Infe&ion whereof all their Chil- 
* dren are infe&ed and dcehiled. And it is of ſo hainous eſteem in Lav, that 
the Kings prerogative 4 parte ante cannot repair it, it can onely be reſtored 
by Act of Parliament. This is the caſa fine qrtz non, the cauſe ozely whercby 
the Inheritance of what denomination foever, becomes torteited againſt the 
Heir, The Inheritance in this cale forteiced, is expreſſed by thele words, spiget. Spel, 
1. Name, State, Degree and Fame 3 And thele words are paraphraſcd to glot. 524- 
fignitic Renown, Honour and Dignity. Degree, propter Egregia fa clarys, Minſh. Dict. 
ſkates dicitur Conditio qualitaſve perſonar.qu quis plurimum poxeth & in inſtitati- 
onibus dicitur Jus perſonarum Gradum pro Exiſtim.aationis & bonorss loco uſurpari 
ntum eft, hic in gradum reponere eſt dejeun reſtittere, Fame, 4 od», Lucio, 
Solendio, The (ame with pre-cminence and name is termed # Synonywr2 With 
Honour. Cook. 7-R.f 
The Title of Baron is named by Status,Gradus, & Dignitas, which words , 4. B. Nevilt; 
arc Inſcrtcd into all the Patents of the Nobility, and are part of the name of Caſe. Bird & 
the poſſcflor. In the Letter or Manifeſto ſent from the Convocation of the Dodd 169. 2. 
Province of Gantzrbury to the Council of Montoua , by 'the words Degree, —_ IG 
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State, and pre-eminence,were Comprehended all Honours both of the Spyi- 
tual and Temporal Princes. And in that memorable Record of recognition 
and reſtitution of Edw. the Fourth , where by Parliament his Title is (ct 
forth at large, and that of Lancafter condemn'd 3 the words State, Dignity, 
Title and Pre-eminence, are often uſed, as ſufficient to Comprehend and In- 
clude all degrees and honours whatſoever. 

2. The Statute ſaycs, And other Inheritance ; which words are cxpreſſive 
enough to ſignifie all Eſtates and Hereditaments whatſoever 3 but the word 
other, though Capped with Inheritance , yet is here a Relative; and has one 


eye upon the words itate, degree, &c. aforcgoing, 3 and declares the quality of 


it's Antecedent, and givcs it the denbmination of Inheritance : and fo the 
ſence is, that he laments the loſs of that Incoxrporeal and Imaginary inhcri- 
tance of Honour that is Compriſed in theſe above mentioned terms and 
Expreſſions. 

That Honour is an Inheritance, is not onely afſerted by the Magna Chartz 
of King John, but allowcd and acknowledged by all men at this day : And 


Cook. Man.tcen the words before mentioned were fignihticant to expreſs it. And it is manitctt 


Parl. 


Cook. 2.Inſt, 
656. 


by theexpreſs Letter of the Preamble , the loſs of his Fathers Honour and 
pre-eminence is the tinal cauſe of thoſc miſcheifs and cftects, to wit, Sir 1/;1- 
liams loſs of Name . and Reputation , for which he was in daily grict and 
hcarty Sorrow. | 

It wasnot the loſs of his patrimony or rcal cſtate;he was conſiderably pro- 
vided for by the ſettlement on Marriage , long before the Attainder of his 
Father; he was inveſted and Endowed in 3 3.Hen.S with a Royal donation 
of Mannors and poſſcfſions. 

He was a Knight at the time when he pctitioned,ſo within the Quality of 
the lower names of Nobility, and the Title not called in queſtion by the at- 
tainder of his Father 3 in that Quality he might have challenged a good De- 
gree and Reputation. In thoſe elder dayes it was not fo cheap, as to be at- 
tained without Fame or Merit 3 and there was no name of Dignity between 
the Title of a Knight and a Baron; Patents for the Creation of a Baronct 
were of much latcr inſtitution. 

His ſorrow and affliction was for the loſs of a Superiour Name and Degree 
of Nobility, veſted in his Father as of Fee, and loſt in his Attainder, by the 
Corruption of the Blood that was betwixt them : he aimed at a more 
Eminent Name, the degree of a Baron. 

Having fiated (and exhibited his deplorable and Unfortunate) as he cx- 


preſſes it, Condition , before he commences his Petition , he in the cloſe of 


the Preamble, preſents himſelf by the beſt and moſt obliging Inſinuation he 
could deviſe , whereby he might obtain this Act of Grace and Favour, viz. 
That he had been to His Majeſties Progenitors, then was, and during litc 
did oblige himſelf to perform and do true and faithful Service to His Ma- 
jeltie 3 which becauſe it alone comprehends the neceſſary ani Implyed Du- 
ty of a Peer(for Councel in time of Peace, and aſſiſtance with Force in time 
of War) may be allowed no mean inducement, why he was admittcd to his 
reſtitution. (I hope reward will not go backward, but that our Loyalty to 
His Sacred Majeſty,and his moſt Royal Father, atteſted by the moſt cxtream 
of Ruine and Sufferings,with our moſt faithful reſolutions of the ſame Obedi- 
ence,willat leaſt uſher us in our preſentPetition without prejudice before you.) 

The words of the Petition and Reſtitution follow : 

That it may be at the humble Petition of your ſaid Subje& Ordain'd,E- 
ſtabliſhed, and Enacted by your Highneſs, with the Aſent of the Lords, ec. 
That your ſaid Subject, and his Heirs, may be and ſhall be, by the Authority 


| of this At, Reffored and Enabled onely in Blood, as Son and Heir and Heirs 


#0 the ſaid John Lord Huſſey, in ſuch, the ſame, and like Manner, Form, and 
Condition, to all intents, ConſtruGions, and Purpoſes, as if be thr ſaid John Lord 
Huſſey , Father to your ſaid Swbje&, had never been Attainted.and as though any 
ſuch Attainder of the ſaid John Lord Huſſey had never been had or made. 
And that your faid SubjeQ and his Heirs may hereafter uſe, or have any 
Action or Suit, and make bis Pedigree and Conveyance in Blood, as Hcir 25 
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C5 
well to and from his faid Father, (as alſo to any other _= or 298 from 
henceforth and bereafter) in like manner and form, as if the fai John Lord 
Huſſey, Father to yur faid SubjeR, had rever been Attainted.and as if no ſuch 
Attainder were or had been bad. The Corruption of Blood betwcen the ſaid 
Fohn Lord Huſſey and your Subjea and his Heirs, or any Act of Parliament 
or Judgment concerning the Attainder of the ſaid John Lord Huſſey, or 
any other thing whereby the Blood of the {aid Febn Lord Huſſey is or 
ſhould be Corrupted, to the contrary in any wiſe notwithſtanding, 
Notwithitanding this Death ſo poſitive, and Corruption ſo contagious, 17 Jac. 2. 
the Law has reſervcd a power, and can cnliven and repair , and that only 2 Init. 372. 
by Act of Reftitution z which Acts are termed in Law , Ads of mere Grace 
and Favour : Now Acts of the tings Grace and Favour, in the Second 1n- 
ftitut. are defined, Quando Rex dignatur cedere de jure ſuo po &- Repuo, 
pro Quiete & Commodo populi ſui > When the King is pleaſed to depart 
trom his Right and Prcrogative, for the good and benefit of his people. 
The Law ever favours its own Acts, where it ſis fidtio Furs > it CON- 
nivcs at all ſappoſed Detects, ur cllc ſupplics them with a favourable 2 jog.cir.geft 
Judgment, as in Recoveries 3 but above all, in its reſpects to Rettitutions, 
where in the third Irjtitzte *tis faid, The King himfelf bath no Favour, nor 
his Prerogative exemption, but the party reſtored is wholly favoured And far- 
ther ſaith, 11 Chartis benigna facienda ejt Interpretatio, in fundatione damnum 
Religioſarum & aliorum Operum Chartalis magts —_— in Reſtitutionibus 
bemgniſſima. It was there in Courtney's Calc reſolved, that it he had been 
rcltorcd in Blood only as Heir unto his Father , it had made a Fee-ſumple in 
him, ſo as the Heirs Livneal and Collateral might in courſe be admieted to 
convey their Diſcents and Rights 3 which words, without ſome favourable 
judgement, would not have made a Fee. SO 
Be pleaſed to obſerve , the Detinition of Reſtitution is , Aliquid i pri- Cook F inſt, 
ſtinum ſtatum reducere , Reſtitution is the reducing or reſtoring a thing into ot 


its former cltatc and condition. : 
Sir William Huſſey and his Heirs are Reftored and enabled in Blood only, 


as Heir and Heirs to the ſaid Fohn Lord Huſſey z which words, in Blood only, 
we conceive are full enough to reſtore the Honour 3 and to have added 
more, would have made but @ Tawtology, which the Law avoids: for ' 
expreſſio ejus que tacite ineſt nihil operatur. 
The Common-Law regulates all Claim by the whole or halt Blood, and 
diſpoſeth of all Eſtates by the nearer or remoter claim of Conſanguinity, 
and conſequently fills the Inheritance according to deſcent of Blood to the 
Dire& or Collateral Line : The Eldeſi Son is ſtiled Heres Sanguinis, and 
cannot be deprived of that Priviledge, tho he may be difinherited of the "Hp 3 ReP» 
Elſtatc, and without Blood none can Inherit. Rarckfs. 
The greater Nobility i our Nation are divided into Noble by Blood, and 
Noble by Tcnure or Othce : The call by Writ to Parliament, and Sitting 
there, 15 an Ennobling of the Blood 3 the Explicative words of the Writ, 
Cum ceteris Prelatis, Magnatibus & Proceribus, &c. do fully prove it: For 
by the Cuttome at this day there paſſeth an Inheritance to whom it is 
dirccted 3 {o it is alſo by perſons Created by his Majelties Letters Patents, 
Tenere per Servitiam Baronie. 
And 1t is {aid in Ratcliffe's Caſe, That the Dignity is inherent in the Blood. , Rox. 47. 
"Tis laid in Neil's Caſe, That Dignity is adberent to the Blood : And in Nevil's C x{+; 
Jones's Reports, fol. 123. That the Dignity is perſonal, and annexed to the 7:*+_ 33 B- 
Blood, * lis an indelible Charatter in the Blood, and is derived as the Blood _ Mod. 
is, it cannot be divelted of its Priviledge 3 for perſonal Incapacity , as In- > #57 
fancy, Ideocy, &c. in all ſuch caſes 'tis only in (uſpence : for Nobility, to- 
gcther with the ſccd of the Parents paſleth unto Poſterity, + <S 


Qui virit in foliis venit @ radicibus humor, 
Et Patrum in Natos veniunt cum (mine mares- 
B 


Mantuan. 


Accordingly 


Paſc. 8. of 
Edw. 3. Treſ, 
Mod. Time, 


47 5- 


Cattancim. 


V 14. Cottons 
143s 83TC;: Lot. 
Mutt In locts. 


£00þ 2d Init. 


x70 E. 4 


Inft- 246. 
Tref. Nod, 


459. 


Accordingly the pra&tice of our Country allows Cuſtowary Reſpects to 
Perſons of Noble Blood, bcyond and againſt the Form and Rules of Com- 
mon-Law , permitting the Son in the life-time oft his Father, to uſe his 
Title, fo ſoon as he attains a greater Honour, as from a Baron to beconic 
an Earl ; admitting Women, by their Proxics, to do Knights-Service to 
Offices of Conſtable, Marthal, and co Peerage : Nec Citatio, nec Stmmonitio 
debet fieri verſus eos qui ſitnt de ſangtine regis, quia iis major Reverentta de- 
beur. This is warranted by this Maxime of our own : Things once gran- 


'rcd to any man by the Prince, arc not to be return'd or witheld to his 


loſs and diſgrace. 

And the Maxime of the bett-govern'd Commonwealths make provition, 
©nuod Ordinim dignitas familiarumque ſalva fit z Ornanda et pottus atrgnitate 
domw., quam ex domo dignitas ubitvis honeſtandas. 

It being proved that Blood and Honour ad termini wnivolt euſdem efſertie 
& nature 3 It's time to apply this Maxime, In Reſtitutionem non in panam 
Heres ſuccedit, So that by the Reſtitution in Blood, the paſſage is opcncd, 
and the ftream purihed, And it the Father could not Alicn or Par his Son 
ot his Right unto the Honour, by xcaſon it was indelibly txcd in the blood, 
and muſt go as it paſſeth to, aud communicates it{clt, by its Reſtitution, as 
an Inheritancc, it is implycdly rcltcrcd, It was Adjudged in 39 Eliz. 
that the Blood being rettored, all that which did tiand or depend upon the 
{ame foundation, 1s reliored with it 3 and the Corruption being diſcharged, 
all Fortcitures that were Conſcquences thercot became diſchargcd alſo. 

The word, Onely. in the Act of Parliament, will make neither Alteration 
nor Abridgment in this caſe : all Acts of Reſtitution arc Intitled,cither to be 
in Blood. or in Blood and Lands : The words in this Ac are reſtrictive, and 
meant cxcluſive to the Eſtate for Sir 1/;lliam was utterly barr'd and cx- 
cluded to Claim or Inherit any real or poſſeſlory Eſtate, as Heir to any of his 
Anceſtors by any means, by ſeveral Proviſoes in this Act, as well as by this 
following, : 

Provided always, &Cc. that this preſent A of Reſtitution, or any thing, therein 
contained, ſhall not in any wiſe extend to inable the ſaid William Huſfley, 
nor his Heirs, to Demand, Hare, or Claim as right Heir to the ſaid Lord Huſlcy, 
Þy any ways or means, any Mannors, &c. or Hereditaments which were the ſaid 
Lord Huſley's in Poſſeſſion. Reverſion, Remainder,or in uſe 3 which Mannors now be 
or orght to be, in the poſſeſſion of our ſaid Soveraign Lord the King, or of his Pa- 
zentee or Aſſignee, or of the Patentces or Aſſignees of the moſt Noble King Henry 
the Eighth \ but that the King and his Heirs, his Patertces and Aſſignees, ſhall 
and may from henceforth peaceably have , hold, occupy and enjoy all and ſingular 
tve Mannors, &Cc. whereof the King or any other of his Patentecs, &C. or any other 
of their Patentecs , are now of Right , or ought to be in Poſſeſſion or Seiſin, by 
reaſon of the ſaid Attainder, or by reaſon of any Ofticio found or to be found, 
this preſent Ad of Reſtitution, &c. notwithſtanding. 

Thoſe Provifoes were Deeds to prevent Sir Willam's Claim of the Eftate, 
cithcxr upon the King, , or his Patcntee , or Allignes : and Ictt the word 
only ſhould not be powertul cnough to abridge and conhne the Reſtitution 
to the Honour excluftive to the Lands: For by a Refiitution as Hcir it 
Blood only, he had bcen reſtored implyedly to the Inheritance. 

And it no Inheritance paſs by this A&, then he cannot be reſtorcd as 
Heir, who 15s fo called ab Hereditate. *Tis a Maxime, that Exceptio in non 
exceptis firmat Regulam ; the exception (hall confirm the Reſtitution to what 
!s not excepted : Honour is not only an Inheritance , but incidcnt, and 
{0 infeparable to the. Blood , that like Hippocrates his Twins, thcy live 
and die together, and cannot be ſeparated but by A& of Parliament 3 as it 
is manifeſt in the Caſe of George Duke of Bedford. 

And theſe Proviſo's may farther fatisfic, that the Lawgivcrs would have 
expreſſed the like Diligence and Care to have abridged his Claim unto the 
Honours, that they have done to all intcreſt relating to the cliatcs; but ha- 
vipg made no ſuch provifion, we may infer his Reliitution thereunto 

rom 
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from this r-aſonable Maxime of our Law, © non prohubet quod pro- 
bibere poie f. aſſentire ridctur. 
Put by the words of the Act, he is not only reſtored as Heir, but as Heir 
to the Lord Huſſey, iv ſuch, the ſm? and like manner , form and condition, 
to all Intcnts, Conſtruftions and Purpoſes, 4s if the ſaid John Lord Huſſey, Fa- 
ther to the ſaid Sir William, bil never been Attainted, and as though ay ſuch 
Att.1nder of the ſaid John Lord Huſley bad never been had or made, 
Thcle words not only manitelt the fole and tull intent of the King and 
Parliament to take away all doubt and quetiion 3 but allo expreſs in what 
(Yulity he was reltorcd as Heir, and intimate tully what nuavnner of Inhe- 
ritance was to deſcend upon him, and that in as large and beneticial 
terns as the Taw-makers could pothbly deviſe, having appointed him Heir 
tO thc T.ord Hiſſcy L115 Fathcr. 
Ard for the butter cfit<Hting and [irengthening his Claim and Title there- 
unto, they have both by giving Dixections and Authority, and by outing 
and vacativy, all Obliructions. made his Rettitution undeniable, 
The words of the Statute ran , Ard thit the ſame Sir William and his 
Heirs may h.reifter ute, or þ we any Action or Suit , and make his Pedigree and 
Conveyance 1: Bl; 3 Heir as well to and from his faid Father , ( as alſo to any 
uthor Pu rſon or perſons from bencef»rth and hereafter ) in like manner and furm, as 
if the {41 John Lord Buſſcy , Father to the ſaid Sir William, bad never been 
Attiimed, and as if no ſuch At:ai1der were or had veen had ; The Corruption 
of Blvd between the ſuid John Lord Auſicy, and Sir William and his Heirs, 
or ay Act of Parliaments or Judgments concerning the Attainder of the ſaid 
Joun Lord Huſſey, or any other thing whereby the Blood of the ſaid John Lord 
aſfcy is or ſhould be Corrupted, to the contrary in any wiſe notwithſtanding. 
By theſe words he js made rediu in Curia, admitted as Heir to ule the 
benctit of the Law , as Heir to frame his Genealogy and Deſcent, and to 
derive his Pedigree by his Father the Lord Hrſſey , as it no ſuch Attain- 
dcr, &c. Now if his Father had not been Aftainted , the Pedigree in fact 
had xun, John Lord Heſſey, to him and his Heirs, &c. Sir William Huſſey 
Lord Huſſcy, poſt mortem Patris : and it he frame not his Pedegree in that 
form, my Heraldry can tinde no other. 
Further, the word Notwithſtanding, or the Non objtnte, in the concluſion 
of the Ad, hath fo cacrvatcd and canccll'd the miſchict of the Attainder, 
the contagion of the Corruption, the rigour of. the Judgment, the force of 
the Act of Parliament, and the 1ll cttects ot all other Acts in Law, that 
cithcr concerned the Lord Huſſey, or Sir William as his Heir, that he is now 
rctiorcd and inabled abſolutly, againſt their whatever influence or mali- Poytron, de 
gnity. *Tis faid that the putting into Charters of Pardon theſe words, Ju. pa. Reg. 
Non objt aite aliquo Statuty ordinatione in contrarium edito, thereby the force 22%: 4B. 
ot the Statutcs 15 quite taken away 3 and not only of theſe, but alſo of all 
othcr 1n which this Clauſe of Non objtante is inſerted forit is a diſpenſa- 
tion of the Statute, When a Statute 15 made by Parliament , the King 
cannot give the Penalty, Benchit, or Diſpenſation of the fame to any Sub- 
ject 3 but the King may make a Non obſtante to any particular perſon, that Co- 7. r. per 
nc thall not incur the penalty of a Statute. Fon 2 Jack. 
Leges pojteriores priores avrogant > and where a Non obſtante is inſerted into i 
an Act ot Parliament, it caffates and dcefcats the power and purpoſe of ary 
Liw cCtablithcd to the CONtTary. 
Having given fo full and large a Paraphraſe and Expoſition of the (e- 
veral parts oft this Act of Reftituction, we ſhall have lefs need to enter it1 
giving the general {cnce of them put together. 
"Is given tor a Rule in the Expolition of a Statute, That the Occalion Cook x Init. 
of making of a Law be tirtt contidercd)s and *tis allowed tis a good reaſon 
to Cxpound it : The miſchicts that were here expreſſed , that by the Cor- 
ription of the Blood betwcen Sir J/illiam Huſſey and his Father the Lord 
Huſſey, he was lot, und 4 deprived of” all Degree, Name, State and Fame, 
(Terms 
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(Terms already before ſufficiently explained) ſo became as a perſon of no 
name and reputation, &c. petitions to be, and was thercupon reſtored #: 
Blood, as Heir to his Father the Lord Huſſey, &c. 

The Law ſays, That Conſftruftion muſt be made of a Statute in ſuppreſſion of 


the miſchief and advancement of the Remedy. And gives a farther direQion, 
that *tis the moſt natural and genuine Expoſition of a Statute, to conſider 
one part of a Statute by another part, for that beſt expreſſes the minde of 
the Makers, and above all things takes care that ſuch an expolition may be 
given, that may carry with it ſome right and fignitication, Nam Aitus Par- 
liamenti con(trui debet cum effefiu 5 So as it being expreſlcd that the Miſchicf 
to his Honour was only by the Corruption of the Blood, the Refiicution, 
which is oppoſite, was the only means to remedy the fame. (The Kings 
Pardon might *indecd have cnabled 4 parte poſt & in futuro but nothing, 
Ids than an Ad of Rettitution could have given Sir IYil;am Inheritable 
Blood-unto his Father) and the wound and breach which came to the Ho- 
nour by the Corruption, was only to be remedied and revived by the Retti- 
tution. In Death and Life the Blood and Honour cannot pofibly be ſepa- 
ratez and this cannot be called a Reſtitution, it Sir J//illiam was neither 
reſtored to the Land nor Honour. | 

When the Law uſes its fiatio Frrris, it never creates a powcr or a term to | 
no uſe, as this Reſtoring of the Blood would be, it it did not imply more . 
in imagination and intendment, than in reality and ſubſtantial Demonlira- 
tion ; tor it works Legally, not Naturally, and muſt be expounded as the 
Law dire&s 3 which in caſes of Reſtitution the Law expounds with all 
poſſible favour, both againſt the King and his Prexogative, in advantage of 
the perſons reſtored. So I ſhall conclude this point, that as the Honour was 
placed in the Blood at the Creation, forfeited by the Blood by the Cor- 
ruption; ſo it was revived in, by, and with it in this Act of Reſtitution : 


| For the Reſtitution in Blood, if the Honour be denied, is ſhort of Reſtoring 


the thing Forfeited, and not anſwerable to the genuine and allowed Dch- 
nition of a Reſtitution, which is in priftinum (tatum reducere © It is not re- 
ſtored into its former Efiate and Quality, unleſs it makes it noble, as it was 
before the Attainder 3 and ſuch an Interpretation is ſhort of the Grace I 
-pe intended, or indecd of a rational and beneficial Expoſition of this pre= 
{cnt Act of Reſticution. 

'Tis ObjeRed ; The Lord Cook, who diſtinguiſhing of Reſtitutions, di- 
vides them to be ſecxndum quod, or (as he calls it) in Blood, and in inte- 
gram + farther ſaith, That Reſtitution in Blood only neither rcltores to 
Land nor Honour, 

( Salva pace) I anſwer. 

I. *Tis not an Opininion given upon the Bench, neither by himſelf or 
other his Brethren the Judges. | 

2. *Tis an expreſs contradiction to himſclf , if compared with what he 
afhrmss for Law, 3. Tiſtit. 47. there he faics expreſsly , by Reſtitution of 
Blood the Inheritance is implycdly reſtored, Now if the Inheritance, then 
conſequently the Honour, which is an intelligible Hereditament , and de- 
{cends according to the form of eſtates at Common-Law, is an incident 
inſeparable to the Blood, and by the degrees of the communication of the 
blood directed. 

3. It's expreſsly contrary to his own Definition of a Reſtitution,or at leaſt 
very ſhort of the import of its extent 3 Reſt#:et4o eft nibili alind quam in pri- 
flinum ftatitm reducere: Now it the Blood was Noble before the Attainder, 
and Corrupted with it, it muſt be made noble again in the Reſtitution, or 
elſe it cannot otherwiſe return in ſtatun: priſtinum, or be in ſtatium quo farius, 
or Honour'd, | 

4. It it doth not reſtoxe him upwards in his Blood , it hath no farther 
power than the King may uſe by Patent of Pardon, which may capacitate 


any born after the Attainder to Inherit , and ſhall falve the Corruption 3 
but 


[ 9] 


but Refticutions by a Parltament have a greater Power and farther Intend- 
ment in the Law, and that is to Reſtore abſolutely upwards and down- 
wards, before ard atter 3 unlels there be a Limitation, as in this At in 
the Caſe of the Collateral Anceltor. | 

. This is no Reſtitution in part nor in the whole, it neither Land nor 
Honour be rettored : tor litcrally taken, and Phyſically undertiood, it has no 
opcration, At Afius Parlizmenti conſtrui debet cum effefte. 

The caſes produced by the Lord Cooke to be n integrnm, 13 H. 4. 20, 
4 H. 7.7. 3 H. $. 35. B. 157. becauſe they did not concern Honour , not 
perſons of that Etiate and degree, may be only here offered , for that in 
thoſe and in all othcrs , they were expounded in all potfible favour to the 
party reſtored, and adjudecd tor his advantage that was to take by them. 

The Cate which he recommends of the Countets of Salizbrrry, as being a 
Reſtitution. &> © integrimm, under his favour I conceive,may be rather termed 
a Crcation. then a Rettitution, tor the Reaſons tollowing. 

1. She was Hcir to her Anceſtor, who was as well Duke of Clarence, and 
Earl of JVarrick, as Earl of Sali-hury > fo that had ſhe been reſtored in in- 
zegrum , (he mult have Poſſeſſced and been Invelicd in all theſe Titles. And 
theretore ſhe was limited to one, left ſhe might have taken by general 
words farther than the King and Parliament intended. 

2, *Tis without Prelidents that the Females have been reſtored (or pol- 
ſeſſed) tothe Honours themſclves,(though in cafe of teudal Honours,or Ho- 
nours that belong to Offce, they have given the Titles to their Husbands) 
and I find not that Haniſia, Sitter to Randolph Earl of Cheſter, who gave 
her the Earldom of Linco/n , that ſhe enjoyed the Title of a Counteſs , 
though by her Grant thereof unto her Son Fohn Lacy, (the Kings contirma- 
tion had) he thereby became Earl of Lincoln. They are in Law eſteemed 
not as Principles to poſſeſs , but as Medirems to convey the Blood and Ho- 
NOUTr. 

'Tis allowed Law,and in general uſe, that a Husband Marrying a Woman 
Heir to a Barony, ſhall not theretore be Tenant by the curtclie, or admitted 
fo the Title Fare Vxoris , but after they have Iue together, the King may 
by favour make him Lord in the right of his Wite, and in the right of her 


Children. 
From theſe Reaſons I conccive hers was rather a Creation than a Reſti- wimyin; 


tution, otherwiſe ſhe ſhould not have been allowed as a fingle Peer or Coun- Temp. H. 8. 
teſs of Salzrbury only. And from what has been alledged,l hope Lmay con- for Talbats. 
cludc,that by this Act of Reſtitution, expounded and warranted by Cuſtom, 
Law,and Preſident. Sir William was well reftored unto the Honour. 

The ſecond Qucltion is, whether (ſuppoſing Sir William Huſſey was reſto- 
red unto the Honours of his Father) the Complainant Molinenx Diſney have 
right unto, and ought to poſſeſs the ſame , being Lineally deſcended from 
the Eldeficand in time the only) Daughter and Heir to Six William Huſſey,the 
other Co-heir being dead without flue. 

All Titles of Nobility at this day are either made by Letters Patents , in 
which thc words of Limitation muſt be obſerved , or elſe by Writs of 
Summons 3 and then by the general Cuſtom of the Land , there paſſeth an 
Inheritance to whom it is directed, the fame is intended a Fee-fimple, Cun- 
Icſs ſome ſpecial limitation in the ſame direct the contrary )and fo theDigni- 
ty Collated for want of Heirs Male, pafſeth tothe Heirs Females as Fee-t1m+ 
ple Inheritance doth 3 which Diſcents in Fee-ſimple, in Law, have their cer- 
tain limitation, | 

Our Kings diſcended from the Normans, together with the Crown of the 
Kingdom, grantcd an Hereditary and Succeſſory perpetuity unto Honoura- 
ble Titles, as Earls and Barons, without difference of Sex at all ; fo that 
the Titlcs of the Supcriour Names of Nobility to this day , have this natu- 
ral and common togcther with the Grown it{clf, that the Heirs Males failing, 
they devolve unto the Women. | 
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The molt of the Ancient Nobility of England, enjoy their Titles diſcen- 
ded unto them from Women of their Baronies , which they hold neither by 
Writs nor by Letters Patents, but by continuance of that Cuſtom 3 which 
proveth the lawfulneſs ſufficient for them. And when there have been no 
more Daughters and Heirs but one , it has never been queſtioned , Cooke 4. 
Tiſt. in Man. 

That may be in a perſon to grant or tranſmit unto his Iſſue, which is not 
in him to hold or uſe. So the King may have an Ofhce in him by grant, 
to grant , although he cannot be an Officer unto any 3 and ſo the Women 
may convey and tranſmit the Blood and Honour , though they cannot poſ- 
ſeſs the Title themſclves. 

Now although all Daughtcrs be Copartners , and make but one Heir at 
Common-Law.yet in diſcent of Dignities it is otherwiſe 3 tor they be things 

that pertain to Superiority , and thercfore diſcendable by rule of Law, un- 
to the eldelt 3 unleſs there be ſeveral Dignitics to beſtow, then all the 
Daughters may be provided, with reſpec to the Prerogative of the Eldeft. 
Si ſunt plura Capita,divide poſſunt inter Coheredes, ſalvo jure Eſneſte 3 It there 
be ſeveral heads of Baronics , thcy may be divided amonglt the Coheirs, 
the right of Elderſhip being preſerved. 

England, France, and Spain, diftcr little in their Cuſtoms to Barons appa- 
rent, in which Countrics after the death of a Baron without Heir Male, the 
e1dett Female next in Blood and Kindrcd on the Fathers fide, as Heir gene- 
ral ſucceedeth in the Dignity and belt part of the Patrimony after diviſion 
jutily made. 

This Priviledge is called a Prerogative of the Eldeſi, and aſcertained by 
all Authors for Law, and is conformable to the Civil Law 3 eſt quoddam jus 
quod datur unicuique agnations ſue Familie, quod non videtur tranfire ex illa 


Seld. Tir, Hon, 91%» Arma &- nomina familieque gradatim deveniuent ad Succeſſores, &+ alienart 
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non poſſunt. 
William Valence Eaxl of Pembrook, in Fee,had Iflue Aymer de Valence(who 


fuccceded in the Earldom) and four Daughters, Iſabel, Joan, Agnes, and 
Margaret ; Aymer died without Iſſue of his Body, his Inheritance diſcended 
to his Siſters and their Iſſues , amongſt whom Lawrence Lord Haſtings was 
Lineal Hcir to the eldeſt, the Lady T/ahel Wife to the Lord Haſtings his 
Grandfather,and his right was recognized as Heir to 1ſzbel.ztt ſequitur. Rex, 
CC. ſciatis, &c. ut ipſum in hiu que honoris ſut debitam conſervationem , reſpi- 
cicnt proias favoribus proſequimur > cum igitur hereditas bone memorie Adamcr 
de Valentic Comitis Pembrook, pridem fine Herede de Corpore ſuo decedentis,ad4 
Sorores ſuas fuerit devoluta, inter ipſas & eandem Heredes proportionabiliter di- 
2idenda, Duia conſtat nobis quod prefatus Lawrentius qui dio Adamero in 
partem Hereditatis ſuccedit, eſt ex ipſius ſeniori Sorore Adamecri diſcendens, &+ 
fie peritionem aſſertione quos ſuper hoc conſulimus,ſibi debeatur Prerogativa nominis 
& bonoris , juſtum & debitam reputamns ut idem Laurentius cx ſeniori Sorore 
cauſam habens , aſſumat & habeat nomen Comitis Perbrooke , quod dicius A- 
domerus habuit dum vivebat, quod quidem nomen quantus in nobis eft, confirma- 
mu ut predidus Laurentius Prerogativam & Honorem Comitis, &c. The King, 
&Cc. Know ye that we will aſſiſt the ſaid Lawrence in all things that appertain 
20 the rightful preſervation of his Honour , with our gracious reſpets. Secing 
therefore the Inheritance of Adamer of Valence,Earl! of Pembrooke, of happy 
memory, ( long ſince dying without Iſſue of bis Body ) came unto bis Siſters pro- 
portionably to be divided amongſt them and their Heirs 1 becauſe it is made ma- 
nifeſt to us , that the aforeſaid Lawrence, who ſucceedeth the ſaid Adamer 72 
part of bis Inheritance, is deſcended from the eldeſt Siſter of the ſaid Adamcr,and 
#herefore by the judgment or aſſurance of the Learned , whom we have adviſed 
withal in this affair , to him doth belong the Prerogative of the Name and Ho- 
nour 5 We judge it lawful and right , that the ſaid Lawrcnce having claim and 
right by the elder Siſter , ſhould aſſume and poſſeſs the Name of Earl of Pem- 
brooke, which the ſaid Adamer did enjoy whilſt be lived. Which ſaid Names, 
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for as much as in us is, we do confirm that the ſaid Laverence the Prerogatrve and ; 
Honour of Earl, &C. | « 

In this Caſe theſe points arc rcſolved , forthe Record afhrms it was ad- 
judged after conſultation and advice had with the Learned in this matter. 

1. That the Eldelt Siltcr by juſtice and right ought to be preferred to the 
Henvur by her Prexogative, or as others call it, Faure Eſreſie. 

2. It was demandable atter thc death of the Mother , tor Lawrence was 
Grandchild to 1/abel, by whom the right unto the Title did accrew. 

3. That this Tulc lay only in Obciance, or aſleep in the King, was not 
extinct. 

4. The King did only contirm tic Right, not Create it z Declare it,not 
Conlticutc it : and chic words feonicd to ntimate, that he had not much in 
hum to grant. 

5. That the dittance of time, nor caſting a diſcent, made no bar unto his 
claim, as was atter r{ulved in the Cale of the Lord Camors,who had fo long 
ablenecd himfclt trom his place in the Houte of Lords, that he was choſen 
Knight ct the Shire to {erve in Parliament, but diſcharged by Writ upon 
the Exhibiting his Calc, aud a new Election ordercd. 

Randulpy Fail of Cheſter dying without flue, the Earldom was divided Seldons Tir. 
b-ewixt his two Silicrs.butin ifs than ewo years that Judgment was rever- Hon-882. 
{cd as Erroncous , and the Honuur veticd in Fohn the Scor , Husband to the 4" ig = 
Eldet Sitter, he attcr dying without Wuc, and it diſcending to his Sitters , &, ___ ON 
Oi terrs fir2 Regalt gardebat Prerogativ'a, Comitatus cjus ad manus regias de- 
went, dlatis a/tas terras ſitts Heredibus & Syororibus in Compenſationem, ne tam 
preclara donatiy iter Colas dividi contingeret : Becauſe his Eſtate did enjoy Roy- 
al Prerogative, the Earldom came into the Kings poſſeſſion,other Lands were given 
in recompence to his Siſters and Heirs , leſt fo tranſcendent an Endowment ſhould 
hatyen to be divided among(t Women. 

The firſt part of this Jati Prcfident in Judgment upon Errour,confirms the 
Law of right of the Eldcli. 

2, It proves the Womens right, for that the King could not diſpoſleſs 
them without their conſent 3 and if they departed from their right for a xc- 
compence or compcnſation, the Law ſays, Volentibus non fit injurta. 

Hugh Audley the younger , and Margaret his Wife , Petitioned our Lord Clauſ. 12. £d, 
the King in his Coanccl of the Prelates,Earls, and Barons of the Land 3 the 4-2-numd. 5. 
Petition was for the Earldotn of Cornwal , after the death of Pierce de Ga- 
e/ton, to whom it was given in gencral layl, Margaret being his Daugh- 
tcr and Heir , becaulc the great Charter Wills, that atter the death of a Ba- 

Ton, his Hcir thall have his Heritage and Marriage, and the Star, of Welt. 2. 
Wills, That Firs in Tail ſpall not be prejudiced by the Deed, Fine, or Feofment 
of their Anceſtors, And the great Charter allo Wills, That no man ſpall be 
outed ont of Irs Freehold , withort the Award and Judgment of the Law of the 
I and, Kc. | 

Attcxrwards, upon Debate of this Petition, pro co quod recordatutm fuit , by 
thc Lords and Commons , that it had bcen agreed by them, that all things 
given to Garefton and Margret ſhould be revoked, per quod in hoc Parliamen- 
to per pref atos Prelatos, Kc. & totam communitatem Regni conſideratum eſt < 

hat the Farldom and all the Lands thould remain in the King , that al} 

Chartrcs of it ſhall be Repealed, and all Inrolments cancell'd. 
1. In this Prcfident *tis cxpreficd very tull, That the Inheritance of tlie 
Honour is {ccurcd to the Hcir-general by divers Statutes. 

2, That the Daughters claim as Heir unto her Father ; was not oppolcd. 
but rather implycdly allowed. 

3. Nothing, lefs than an Act of Parliamznt could have barred her claim, 
or v<licd the Honvur in the King, to continue it in him againſt her claim and 
right. 

4+ That ſhe cv.id not be onted of her Inheritance ſecured to her by 
M.191..7 ping , and the Law of the Land, but by the Award and Judgment 
of the Lavy, 


L. Co. 4.Inſt. 
Mod. 1 o.Par. 
H. 3. Fitz. 
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Of alt other Eſtates, the queſtion is leaſt doubtful in the ſtate of a Baron, 
for all Authors agree, that higher Eſtates in the beginning, were Names of 
Office, and not of Inheritance, but the name of a Baron was a ſtate joyncd 
with Fee, with Juriſdiction over his own Vaſſals in his own Territories , 
4s may appear by the Antiquities of Court-Barons. And the Germans word 
for a Baron expoundeth the ſame , calling him Free Heron , that is , Lord 
within himſelf. And our Law ordaincth, that every Heir and Baron , and 
their Heirs , ought to be Summoned to come to the Parliament 3 tor it 15 2 
general rule, that Honour once bettowed by Soveraign Grace , ought nt to 
be deem'd or with-held to the partics diſgrace, ſhamc,and prejudice. 

Sj aliquis Baro obiit, 9 non þabebit heredem , niſi filius & prima genita filiz 
maritata ſit in vita patris,Rex dabit poſt natum filium hereditatem patris quod re- 
manet in mani ipfius, & in hereditatem ſuccederit : It any Baron having no 
Hcir but Daughters only, and the Eldeſt became Marricd in the lite of -her 
Father, the King thall give after the Birth of her Son , the Inheritance that 
icmaineth in his hand, and he (hall ſucceed to the Inheritance, + 

Febn Mowbrey Duke of S»ffolke, begotten on the Body of Elizabeth, El- 
dclt Daughter of Richard Farl of Arundel , was in her right made Lord 
Mowbrey, though the Title of Eail of Arundel went to the Male Collateral 
Heir by limitation of the Intail. The Lord 17infor reſtored to his Title, as 
deſcended from Eliz, Eldeſt Daughter and Co-hcir to the Lord Winſor. 
The Law of the right of the Eldett Daughter, is not only politive , but *tis 
generally confirmed by Pretidents 3 and when the Pretidents ot Diſcents to 
the Eldeſt Siſter do expound the Law , then you cannot infili on any diffc= 
rence, tor the claim is not by Pretident , but by the Law expoundcd by Pre- 
iidents. 

Againſt the former diſcourſes; *tis objeQted , that the King in the Caſe of 
many Daughters, both has.,and may grant the Honour to which he pleaſeth, 

I anſwer, 1. A fatto ad jus non valet conſequentiazthe Herald may proclaim 

the Fact before and againſt the rule of Law. 

2. If the King have in ſome few caſcs uſed his Prerogative in making 


| fuch Grants ſomething beſides the Law, that cannot deſtroy either the Law 
or Cuſtom 3 nor can he do it in derogation or injury of particular Stocks 


and Families. The King granted the Honour of Dacres to the Male Colla- 
teral Line, in prejudice ot the right of the Heir general, but upon her Peti- 
tion, ſhe was reltored to her Honour and place in preſidency. 

The Caſe in H. 8. was judgcd againſt the Siſters for the Earl of Oxford , 
by torce of an Intail, in H, 6. Selden, Tit. 3. 

3. It is deſtructive of the courſe of Diſcent of the moſt abſolute Eſtate the 
Law takes notice of, and would make the Inheritance of Honour an bþ:d/- 
:4dunum vaguma glittering empty ecrratick Vapour 3 for if for the uncertainty, 
35 is pretended,” (though no ſuch thing can be of the diſcent of a Fee-funple 
where there are Heirs, although ſuch things may happen in the limitation of 
a Grant) the King may diſpoſe to whom he pleaſe 3 it muſt be at the ſame 
time confeſt, that he may make his EleQion , whether he will diſpoſe of it 
ornotz and where no one has right, all can havenone, for Tndefinitum equi- 
pollet univerſalis.z and where there isno right, there can be no wrong, So 
that it will follow unavoydably, that the King may determine the Eſtate by 
{uch a ſuppoſition , both againſt Magna Charts , and the Common Law of 
the Land. And now by what has been ſaid , no ſuch uncertainty can be 
{uppoſed 3 it is ever in the power of the Law to aſcertain the Heir, if there 
be an uncertainty in the claim of the Competitors, & id ccrtirm oft quod 
certum reddi poteſt. 

But laſtly, ſuppoſing ſuch a power in the King, yet his Elc&ion is deter- 
mined in this caſe, there being no perſon ſurviving , or any other to claim 
the ſame as Heir unto Sir I/illiam Huſſey, but your Petitioner, 

And where Preſidents are urged and inforced againlt the courſe of the 
Common Law, they muſt be as Cuſtoms and Preſcriptions, and that is ma- 
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ny and full, and without any intcrruption of Preſidents to the contrary, 0; 
elſe they prove not; which cannot be produced to warrant this ſuppoſition. 

Where Prcſidents have becn , that both the Heir Male and the Heirs ge- 
neral have been called to that Dignity , the Heir General hath always had 
the Superiour place 3 which ſhews the other was but cxtraordinary, and out 
of favour, as in the Caſe of the Lord Dacres of Gilflind, The Law doth 
never take away the right , whicre the difableament cometh by the a&t of 
God 3 ſoas if the difccnt be to ſomic perſons tor func detccts uncapable, it 
ſhall make no determination of the Diynity, and theretore Intants, Idoots, 
ec. are not incapable ot the Dignity to xctain it , although they cannut 
perform the ſervice indeed. 

But becauſc neither the Heir guneral it tingle, nor any Copartner 'it the 
right of the Eldeft be denicd) can poſſeſs the Honour by her (It, nor Hut- 
band by her right It is lctt as a (acred truſt in the King , tor the bench 
of the ſucceeding, Wuc, and fleeps, or is (uſpended in his cultody untilit be 
awakened by a Claim , and demanded by Petition, Nor doth the King 
gain fiuch a right , that he can grant thc ſame to any other in prejudice of 
the right Hcir cttabliſhed by Law. 

IV illiam WWeſt, Nephew to Thumas Lord La Ward, was dilabled by Parlia- 
ment to claim any Honour or Land trom Ty»..Lurd La Ward his Uncle during, 
life: Thomas Lord La Ward dycd , WWi!llium Weſt was Attaintcd and Pardo- 
ned, and after by Patent made Lord La Jard, and dycd atter Thomas his 
Son, Nephew to Thomas Lord L2 IYard, upon his Petition was adjudged to 
be remitted to the anticnt Honour of his Uncle. 

1. This proves, that this Honour was in the King only , as a depolitum 
Or trult. 

2, That the King could not grant it to any in prejudice of the ancient 
right. | 
3. That though the right may fleep, and as it were, &c. by Decd m they 
King, it may be revived by Petition , and hall diſccnd unto the Heir. 

And it it benot in the power of any perſon, though with the Kings 4- 
lowance, by any Act of Law to extinguith a right unto the Honour, much 
leſs upon a Complyment or unwarrantable ſuggctiion, may it be ſuppoſed to "DIP 
determine. It was reſolved in the Caſc ot Longu4l, nemine contradicente, That ;, —_ j 
no Peer of this Realm can drown vo extiuguith his Honour, but that it Cemp. Car, 
diſcend to his Diſcendants , and whether by Surrender, Grant, Fine, or any 
other Conveyance whatſoever to the King, | 

The ſame was confirmed in Purbecks Cate tlic 1 ords did adjudge and þ,. ay..... .» 
reſolve, that no Fine now levycd, or hereafter to be levyed to the King, can Tone. ne = 
bara Title of Honour, or the right of any perſon clayming ſuch Title undcs 
him that levycd , or ſhall levy ſuch Fine. Sov that 1 hope I may conclude. 
that Molineuwx Difney your Petitioner, being delcended from the Eldeti 
Daughter , and now the only remaining Heir to Sir J/illiam Huſſey , has 3 
good and lawtul right as his Heir, unto the Honour of the Loxd Huſſey. And 
then the great Charter Wills, that he vught to be Summoned, and the King 
cannot, may not deny his Writ, which 15 the ſubſtance and Import of hi: 

—1<=" Pctition , nuw depending bctore His Majclty and this Honovrab!- 
OULC: 
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1: Parhamento PCr Prorogation.tcnt. apud Ieit monaſt.quart © dic Nowvembrir, 
Anno nuper Regis Piz Memoriz Edward} Sexti tertio Communit omn1- 
um Dominum , tam Spiritual. quam Temporal. ac Conumunitatis 
Conſenſu, ac dicte Regizr Majcltatis tunc preſentis afſenſu inter alia 
ſancitum. ordinatum, innactitatum, & ttabilitum tuit ſequens hoc Sta- 
tutum, 742. pro reliitutione Sanguinis 1/illiclmi Huſſey Militis, verbatim 
ut {equitur, 71%, 


N moſt Humble and l.iment able wiſe ſheweth to your Highneſs. youtr molt faith- 
| ſirl and molt obedient Suogedt , William Huſlcy Knight, Son of Sir John 
Hufley Knight, Lord Hufſcy : That whereas the ſaid John Lord Huſlcy, in the 
time of” your Right Noble and moſt Gracious Father of moſt famous Memory,King 
Henry the Eighth, was juſtly Attaintcd of High-Treaſon, at and by the courſe of 
the Common Law of this Realm , and by reaſon thereof , your ſaid Subject ftan- 
d-th. and is 2 perſon in his Blood and Linncage corrupted , whereby be is not 
only deprived of all manner of Degree, Eſtate, Name, and Fame, an of all 
her Inheritance that ſhould and might bave come unto bim from his faid Father, 
C it the ſame bis Father had not been Attainted ) (bit of all and ſingular other 
liheritance that (ſhould or might by poſſibility have come unto the ſaid Subject by 
4119 other his Collatera! Anceſtor on bis Fathers fide, to whom he ſhould or might 
have Conveyed , or might convey himſelf as next Cogen and Heir of Blood , by 
mean degrees by his ſaid Father ) whereby your ſaid Subjc& as now reſteth out 
of all Name and Reputation, to his great diſcomfort and daily ſorrow. 

And foraſmuch as your ſaid Subjefl is, and always hath been to your High- 
neſs, and other your Graces Progenitors, a true and faithful Subjett, It may 
therefore pleaſe yorr Highneſs, of your Noble and abundant Grace, and for the 
*rue and faithful Service that your ſaid Subje& intended to your Majeſty and your 
i eirs during his life , That it may be at the humble Petition of your ſaid Sub- 
jo, Ordained, Eſtabliſhed, and Enafted by your Highneſs, with the aſſent of the | 

.ords Spirittral and Temporal , and of the Commons of this preſent Parliament 
Aſſembled, and by Authority of the ſame, that your ſaid Subjedt and his Hetvs 
:11y be, and ſhall be, by the Authority of this A, reſtored and enabled only in 
blood, as Son and Heir, and Heirs to the ſid John Lord Huſley. 

And that your ſaid Suhje& and bis Heirs from henceforth, may, and ſhall be 
#1: 1bled to demand, ask, have, bold, and enjoy, all and every ſuch Honors, Caſtles, 
ALmnors, Lordſhips, Hundreds, Franchiſes, Liberties, Priviledges, Advouſons , 
Nominations, Preſentations, Knights Fees, Lands, Tenements, Rents, Reverſions. 
Services, Remainders, Portions, Annuities, Penſions, R iahts, and all manner of 
Hereditaments, with their Appurtenances, which at any time hereafter (hall come, 
remain, deſcend, or revert from any Collateral Anceſtor of your ſaid Subjec ( other 
than ſueh Caſtles, Mannors, Lands, Tenements, Rents, Reverſions, Services, Re- 
mainders, Portions, Annuities, Penſions, Rights, and all manner of Hereditaments 
with their Appurtenances, which were of the ſaid John Lord Huſlcy bis Father, 


. in Ufe, Poſſeſſion, Reverſion, Remainder, or otherwiſe, the day of the Treaſon of 


the faid John Lord Huſſey, ( and other than ſach Honours , Caſtles, Mannors, 
Lands, Tenements, and other Hereditaments, as your moſt Noble Father, or your 
Highneſs was, or is intituled to have, or might or ought to have, upon any Office 
found, or hereafter to be found, by force of the ſaid Attainder ) in ſuch the fame 
and like manner. form, and condition, to all intents, conſtrufiions .and purpoſes. as 
if the ſaid John Lord Huſley, Father to your ſaid Subjeft.bad never been Attain- 
ed, and as though any ſuch Attainder of the ſaid John Lord Huſlcy hd never 
been had or made. | 
And that your ſaid Swbjed and bis Heirs may hereafter ſe, and have any 
Action or Suit, and make his Pedigree and Conveyance in Blood as Heir, as w«!t 
#0 and from his ſaid Father , as alſo to any other perſon or perſons, in like manner 
and form, as if the ſaid John Lord Huſſey, Father ty your ſaid Subje&, had nc- 
ver been Attainted , and as if no ſuch Attainder were or had been bad , the core 
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eruption of Blu betweci: the fail Jon / Haſicy and your Subject and his 
Heirs. or atiy 21 of Pe aw OF Perl £10301.8 concerning the Attainder of the ſad 
John Lord Huſſoy, or icy 01h er rang mroreby 8 Bly21 of the (aid John Lord 
Huſt. Y 45-07 (boil be © a! _ to te contrary in any wile notrrith't an ling. 
Provided alt an t-be'u ied by tt the Auth: rity aforeſaid, tht ts fre- 
ſent Act. or an\ 11419 they {0 eM-(-ure {_ CXt ©), — t to reſtore or entitle VW1r ſud 
St: er Any b bts--Heirs, to 1.V (:tch Fl nors,.C ities. [or dis '4| F, Mann Irs, 
/ id y' Feit 75: of thor FH: #e {1 tint Is. By "cl YH Hip! Me; S HOP hath a ON 


bid. or is maghty or ownht tr beentrtated to have, by reaſn of atly ſuch Attamd: 
or Att unders of the {ud John Lord Huſſey > nor ſhall extend to any Hor 
Cutles. Lordthirs, Moos, Lands. Tenements, Rents, Reverſtons, Sor " 
othor Hereilit ment: 1 ite of the (id John Lord Huſſey > which yiur Highneſs 
Noe Father King Aunty the Fighth bath heretofore deviſed, exchange, 
or granted Ft) any je) 4 OOÞ rms an F cſi] le, Fee-t.u! . or for term of Lift 3 
Lives, Years. or at IWill \ Lit tat all ſuch Honors. Caſtles, 8 .ordſhips, Mannors , 
Laids, Tenements. and ther Heredit aments, with their Appurtenances, w hich 


gor fad gradins Farter, or arr Highnets bath had, enght or nught be entitzeled 


to hats / v. FE ion # t 1/6 | Att und, 4 of te fame Sir John Huſlcy, Lord Huſle ) ; 
Ps HU Office gn Ya 1 Fl f 1; d. (') Pre. ifter 1, be f, td. 
An Pi a! all the fail ( itles, H-:, OOS Mann YT. Lands. 1enements., Ieents. h c= 


verſt Ms. Scriwces. aid Iereditame?: i, wich your Highneſs, or yor ſaid N Ve 
Father has C 17 'f / deitle 1 (XC? banged. or 4g anted, AS-1S aforeſaid, (þ. il ftan d. Ye 
FI the ſame ct Alc, fe IN178 fo Irce, degree, and con dition, 45 


main, azide, and continite. 
»f this Ad, and as though this Ad 


zey and every of them were before the makin 
bad never been had or made. 

Provided always, and be it Enafied by the Authority afo reſaid, that this pre- 
ſent AG of Reſtitution. or any thing therein contained , ſhall not in any wiſe ex- 
tend to enable the ſaid Sir William Huſſey, or his Heirs, to demand, have, or 
claim, as right Heirs t» the ſid Lord Huſſey, by any way or means, any Man- 
nors, Lands, Tenements. or Hereditaments which were the ſaid Lord Huſlcys 71 
Poſſeſſion or remainder, reverſton,. or in uſe which Mannors, Lands, Tenements, 
and Hereditaments, now be, or ought to be, in the poſſeſſion of our ſaid Soveraign 
Lord the King.or of his Patentee or Aſſignee,or of the Patentees or Aſſignees of or 
moſt Noble King Henry the Eighth, but that the Kiag and his Heirs, and Pa- 
tentees, ſhall, and may from henes forth peaceably have, hold, occupy, and enjoy, all 
and frg;tlar the ſaid Mannors, Lands, Tenements, and Hereditaments, whereof 

thc Ki: g or any other of ms P-tentee or P.tentees, are now, 0r ought, to be in poſ- 
Sefton mel ooln, by reaſon of the ſaid Attainder , or by reaſon of any Office found, 
or 20 be foind + tiis [ «font Act of Reſfitittion, or any thing therein contained tg 
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Sawing vy the Amnth: rity aforeſaid , to the ſaid Sir William Hlufley and hs 
Heirs, their Petition of Tight. their Travers and Monſtrance de droit to all ſuc 4 
Mums. Lands; Terements , or ether Hereditaments which were aſſured to the 
faid Sir \William Huſſey, and Urſula his Wife, before the ſaid Treaſon commit- 
ted... ace rding to the Lairs of this Realm. Alſo ſawvwg to all and every other 
Gs and jerfons. bodies Politick and C orpr. ite, their Heirs and Succeſſors, and 
to te Heirs ant Succeſſors of every of them, all ſuch Ejt ate, Poſſeſſion, Right, 
Title, Ditereit. R _— Femainder. Leaſe and Leaſes, Claim, Condition , Term 
of years. Commons. and all other Pr. tits and Commodities , as they have or ewght 
in av:d to the premiſes, Or iy part or par cel th Dereof, as though 1s FR Z 
rd not bien bad ne made. &c, © Soit tait Come cli dehire, 
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